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Key messages 
x The primary aim of health scrutiny is to strengthen the voice of local people, ensuring 

that their needs and experiences are considered as an integral part of the commissioning 
and delivery of health services and that those services are effective and safe. The new 
legislation extends the scope of health scrutiny and increases the flexibility of local 
authorities in deciding how to exercise their scrutiny function.  

 
x Health scrutiny also has a strategic role in taking an overview of how well integration of 

health, public health and social care is working – relevant to this might be how well health 
and wellbeing boards are carrying out their duty to promote integration - and in making 
recommendations about how it could be improved.  

 
x At the same time, health scrutiny has a legitimate role in proactively seeking information 

about the performance of local health services and institutions; in challenging the 
information provided to it by commissioners and providers of services for the health 
service (“relevant NHS bodies and relevant health service providers”1) and in testing this 
information by drawing on different sources of intelligence.  

 
x Health scrutiny is part of the accountability of the whole system and needs the 

involvement of all parts of the system. Engagement of relevant NHS bodies and relevant 
health service providers with health scrutiny is a continuous process. It should start early 
with a common understanding of local health needs and the shape of services across the 
whole health and care system. 

 
x Effective health scrutiny requires clarity at a local level about respective roles between 

the health scrutiny function, the NHS, the local authority, health and wellbeing boards 
and local Healthwatch.  
 

x In the light of the Francis Report, local authorities will need to satisfy themselves that 
they keep open effective channels by which the public can communicate concerns about 
the quality of NHS and public health services to health scrutiny bodies. Although health 
scrutiny functions are not there to deal with individual complaints, they can use 
information to get an impression of services overall and to question commissioners and 
providers about patterns and trends.  
 

x Furthermore in the light of the Francis Report, health scrutiny will need to consider ways 
of independently verifying information provided by relevant NHS bodies and relevant 
health service providers – for example, by seeking the views of local Healthwatch.  
 

                                            
1 In this guidance, “health service commissioners and providers” is a reference to: 
a) certain NHS bodies, (i.e. NHS England, clinical commissioning groups, NHS trusts and NHS foundation trusts) 
and  
b) providers of NHS and public health services commissioned by NHS England, clinical commissioning groups and 
local authorities.  
Each of these is “a responsible person”, as defined in the Regulations, on whom the Regulations impose certain 
duties for the purposes of supporting local authorities to discharge their health scrutiny functions.  
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x Health scrutiny should be outcome focused, looking at cross-cutting issues, including 
general health improvement, wellbeing and how well health inequalities are being 
addressed, as well as specific treatment services. 
 

x Where there are concerns about proposals for substantial developments or variation in 
health services (or reconfiguration as it is also known) local authorities and the local NHS 
should work together to attempt to resolve these locally if at all possible. If external 
support is needed, informal help is freely available from the Independent Reconfiguration 
Panel (IRP)2 and/or the Centre for Public Scrutiny3. If the decision is ultimately taken to 
formally refer the local NHS’s reconfiguration proposals to the Secretary of State for 
Health, then this referral must be accompanied by an explanation of all steps taken 
locally to try to reach agreement in relation to those proposals.  
 

x In considering substantial reconfiguration proposals health scrutiny needs to recognise 
the resource envelope within which the NHS operates and should therefore take into 
account the effect of the proposals on sustainability of services, as well as on their quality 
and safety. 

 
x Local authorities should ensure that regardless of any arrangements adopted for carrying 

out health scrutiny functions, the functions are discharged in a transparent manner that 
will boost the confidence of local people in health scrutiny. Health scrutiny should be held 
in an open forum and local people should be allowed to attend and use any 
communication methods such as filming and tweeting to report the proceedings. This will 
be in line with the new transparency measure in the Local Audit and Accountability Act 
2014 and will allow local people, particularly those who are not present at scrutiny 
hearing-meetings, to have the opportunity to see or hear the proceedings. 

                                            
2 Independent Reconfiguration Panel website: www.irpanel.org.uk/view.asp?id=0 
3 Centre for Public Scrutiny website: www.cfps.og.uk 
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1. Introduction 
This guidance is intended to support local authorities, relevant NHS bodies and relevant health 
service providers in discharging their responsibilities under the relevant regulations; and thereby 
supporting effective scrutiny. The guidance needs to be conscientiously taken into account. 
However, the guidance is not intended to be a substitute for the legislation or to provide a 
definitive interpretation of the legislation. Only the courts can provide a definitive interpretation 
of legislation. Anyone in doubt should seek legal advice.  
 

1.1 Background 
 
1.1.1 The primary aim of health scrutiny is to act as a lever to improve the health of local 

people, ensuring their needs are considered as an integral part of the commissioning, 
delivery and development of health services. For some time, local authority overview and 
scrutiny4 of health has been an important part of the Government’s commitment to place 
patients at the centre of health services. It is even more important in the new system. 
 

1.1.2 Health scrutiny is a fundamental way by which democratically elected local councillors 
are able to voice the views of their constituents, and hold relevant NHS bodies and 
relevant health service providers to account.  To this end, it is essential that health 
scrutiny functions are also carried out in a transparent manner, so that local people have 
the opportunity to see and hear proceedings, in line with the new transparency measure 
in the Local Audit and Accountability Act 2014.  Local government itself is making an 
even greater contribution to health since taking on public health functions in April 2013 
(and will itself be within the scope of health scrutiny). Social care and health services are 
becoming ever more closely integrated and impact on each other, with the result that 
scrutiny of one may entail, to a certain extent, scrutiny of the other. In many cases, health 
scrutiny reviews will be of services which are jointly commissioned by the NHS and local 
government.  
 

1.1.3 Within the NHS, there has been increasing emphasis on the need to understand and 
respond to the views of patients and the public about health and health services: the 
NHS Constitution, the Government’s Mandate to NHS England and the NHS Operating 
Framework together provide a strong set of principles underpinning the NHS’s 
accountability to the people it serves. Responding positively to health scrutiny is one way 
for the NHS to be accountable to local communities.  
 

1.1.4 This is an important and challenging time for local authority scrutiny of the health service 
in England. The wider context includes huge financial pressures on the public services 
and the challenges of an ageing society in which more people are living for longer with 
illness and long-term medical conditions and disability. The NHS and local government 
are operating in a completely new health landscape underpinned by new legislation; with 
care commissioned and, in many cases, potentially delivered, by more and varied 
organisations. New health scrutiny legislation permits greater flexibility in the way that 
local authorities discharge their health scrutiny functions. Local government is working 
ever more closely with the NHS through health and wellbeing boards, taking a holistic 
view of the health, public health and social care system.  

                                            
4 Referred to as ‘review and scrutiny’ in the Local Authority (Public Health, Health and Wellbeing Boards and Health 
Scrutiny) Regulations 2013. 
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1.1.5 At the same time, the whole health and care system and the public accountability 

mechanisms that surround it are grappling with the implications of the Francis inquiry into 
the shocking failure of care at Mid-Staffordshire NHS Trust. Among many other 
recommendations, the Francis report says that: 

 
x The Care Quality Commission should expand its work with overview and scrutiny 

committees. 
x Overview and scrutiny committees and local Healthwatch should have access to 

complaints information.  
x The “quality accounts” submitted by providers of NHS services should contain 

observations of commissioners, overview and scrutiny committees and local 
Healthwatch. 

 
1.1.6 Following the Francis report and recommendations, the role and importance of effective 

health scrutiny will become more prominent. The Francis inquiry increased expectations 
for local accountability of health services. It is expected that health scrutiny will develop 
working relationships and good communication with Care Quality Commission local 
representatives, NHS England’s local and regional Quality Surveillance Groups as well 
as with local Healthwatch. While there is no legislative stipulation as to the extent of 
support that should be made available for the health scrutiny function, the health and 
social care system as a whole will need to think about how the function is supported 
nationally, regionally and locally to enable the powers and duties associated with the 
function to be exercised appropriately.  

 

1.2 Purpose of guidance 
1.2.1 It is against this background that this guidance has been prepared. It is intended to 

provide an up-to-date explanation and guide to implementation of the regulations under 
the National Health Service Act 2006 governing the local authority health scrutiny 
function. The relevant regulations are the Local Authority (Public Health, Health and 
Wellbeing Boards and Health Scrutiny) Regulations 2013 (“the Regulations”), which 
came into force on 1st April 20135. They supersede the 2002 Regulations under the 
Health and Social care Act 20016. The Regulations have implications for relevant NHS 
bodies and relevant health service providers, including local authorities carrying out the 
local authority health scrutiny function7, health and wellbeing boards and those involved 
in patient and public engagement activities. The duties in the Regulations are aimed at 
supporting local authorities to discharge their scrutiny functions effectively. Failure to 
comply with those duties would place the relevant NHS body or relevant health service 
provider in breach of its statutory duty and render it at risk of a legal challenge.  

 
1.2.2 This guidance is, therefore, of relevance to: 
 

x Local authorities (both those which have the health scrutiny functions and district 
councils). 

x Clinical commissioning groups (CCGs).  
x NHS England. 

                                            
5 References to numbered Regulations throughout this guide are to the Local Authority (Public Health, Health and 
wellbeing boards and Health Scrutiny) Regulations 2013.  
6 These had effect as if made under the National Health Service Act 2006. 
7 The health scrutiny function is conferred on the152 councils with social services responsibilities.  
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x Providers of health services including those from the public, private and voluntary 
sectors. 

x Those involved in delivering the work of local Healthwatch. 
 
 
 

The guidance should be read alongside other guidance issued by the Department of Health and 
NHS England, such as the guidance on the NHS duty to involve8, and guidance for NHS 
commissioners on the good practice principles and process for planning of major service 
change. 
 

1.3 Scope of the Regulations 
1.3.1 The Regulations explained in this guidance relate to matters relating to the health 

service, i.e. including services commissioned and/or provided by the NHS as well as 
public health services commissioned by local authorities. This includes services provided 
to the NHS by external non-NHS providers, including local authorities (this is discussed in 
more detail in section 3).   
 

1.3.2 The NHS Constitution, the Mandate to NHS England, and the NHS Outcomes 
Framework provide a set of guiding principles and values for the NHS which indicate that 
the NHS is not just a sickness service, but is there to improve health, wellbeing and to 
address health inequalities: “to pay particular attention to groups or sections of society 
where improvement in health and life expectancy are not keeping pace with the rest of 
the population9”. The Mandate makes clear that one of NHS England’s priorities should 
be a focus on “preventing illness, with staff using every contact they have with people as 
an opportunity to help people stay in good health10”. Since the creation of the health 
scrutiny functions under the Health and Social Care Act 2001, local authority scrutiny 
committees have prioritised issues of health improvement, prevention and tackling health 
inequalities as areas where they can add value through their work. In their reviews, local 
authorities have looked at the wider social determinants of health and health inequalities, 
not least because of local government’s own contribution through the whole range of its 
services.  
 

1.3.3 NHS services can themselves impact on health inequalities and general wellbeing of 
communities, for example, by improving access to services for the most deprived and 
least healthy communities. Moreover  the Department of Health has always advised and 
local authorities have recognised that the best use of their health scrutiny powers will 
depend on scrutiny extending to health issues, the health system and health economy 
rather than being limited to services commissioned or managed by the NHS or local 
authorities.  
 

1.3.4 The duties of health service commissioners and providers under the Regulations apply to 
NHS commissioners and to providers of health services as part of the health service, 
including NHS bodies and local authorities, as discussed below. However, local authority 
health scrutiny committees have often drawn on their wider powers to promote 

                                            
8 http://www.england.nhs.uk/wp-content/uploads/2013/09/trans-part-hc-guid1.pdf 
9 NHS Constitution, The NHS belongs to us all, March 2013: 
http://www.nhs.uk/choiceintheNHS/Rightsandpledges/NHSConstitution/Documents/2013/the-nhs-constitution-for-
england-2013.pdf 
10 The Mandate: A mandate from the Government to the NHS Commissioning Board: April 2013 to March 2015, p8: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/213131/mandate.pdf 

http://www.england.nhs.uk/wp-content/uploads/2013/09/trans-part-hc-guid1.pdf
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community wellbeing to carry out overview and scrutiny of a range of health issues which 
go beyond NHS services. In the new health landscape, public health is a responsibility of 
local government and health and wellbeing boards provide strategic leadership of the 
health system through partnership, with a specific duty to encourage integrated working 
across health and social care. We can expect an increasing number of services to be 
jointly commissioned between local authorities and the NHS. Any health scrutiny exercise 
may therefore include reviewing the local authority’s own contribution to the health of 
local people and the provision of health services, as well as the role of the health and 
wellbeing board, and of other agencies involved in the health care of local people. 
 

1.3.5 Responses to matters that are scrutinised may therefore be the responsibility of a 
number of stakeholders. In this light, the power to scrutinise the health service should be 
seen and used in the wider context of the local authority role of community leadership 
and of other initiatives to promote and facilitate improvement and reduce inequalities. In 
the context of the NHS reforms, this includes: 
 

x A greater emphasis on involving patients and the public from an early stage in proposals 
to improve services. 

x The work of health and wellbeing boards as strategic bodies bringing together 
representatives of the whole local health and care system. 

x The work of other relevant local partnerships, such as community safety partnerships 
and partnerships with the community and voluntary sectors. 
 

1.3.6 The new legislation in the 2012 Act lays increased emphasis on the role of patients and 
the public in shaping services. This is recognised in the introduction of local Healthwatch 
organisations and their membership of health and wellbeing boards. The Regulations 
make provision about the referral of matters by local Healthwatch to local authority health 
scrutiny. This is discussed in section 3 below.  
 

1.3.7 Section 2 below outlines those aspects of the health scrutiny system that remain the 
same for each of the key players: local authorities, the NHS and the patient and public 
involvement system. Section 3 discusses in detail what has changed following the new 
legislation for each of these key players and how the changes should be implemented. 
Section 4 discusses the important issue of consultation on substantial reconfiguration 
proposals (i.e. proposals for a substantial development of the health service or for a 
substantial variation in the provision of such service). Section 5 provides references and 
links to relevant additional documents.  
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2. What remains the same following the new 
legislation? 

 

2.1   For local authorities 
2.1.1 Under the Regulations, local authorities in England (i.e. “upper tier” and unitary 

authorities11, the Common Council of the City of London and the Council of the Isles of 
Scilly) have the power to: 

x Review and scrutinise matters relating to the planning, provision and operation of the 
health service in the area. This may well include scrutinising the finances of local health 
services. 

x Require information to be provided by certain NHS bodies about the planning, provision 
and operation of health services that is reasonably needed to carry out health scrutiny. 

x Require employees including non-executive directors of certain NHS bodies to attend 
before them to answer questions. 

x Make reports and recommendations to certain NHS bodies and expect a response within 
28 days. 

x Set up joint health scrutiny committees with other local authorities and delegate health 
scrutiny functions to an overview and scrutiny committee of another local authority. 

x Refer NHS substantial reconfiguration proposals to the Secretary of State if a local 
authority considers: 

x The consultation has been inadequate in relation to the content or the amount of time 
allowed.  

x The NHS body has given inadequate reasons where it has not consulted for reasons 
of urgency relating to the safety or welfare of patients or staff.  

x A proposal would not be in the interests of the health service in its area. 

(In the case of referral, the Regulations lay down additional conditions and requirements as to 
the information that must be provided to the Secretary of State – these are listed in section 4.7 
below.) 

2.1.2 As previously, executive members may not be members of local authority overview and 
scrutiny committees, their sub-committees, joint health overview and scrutiny committees 
and sub-committees. Overview and scrutiny committees may include co-opted members 
i.e. those who are not members of the relevant local authority (for example, co-opted 
members of overview and scrutiny committees of district councils or representatives of 
voluntary sector organisations). Co-opted members may not be given voting rights 
except where permitted by the relevant local authority in accordance with a scheme 
made by the local authority12. 
 

                                            
11 i.e. county councils, district councils other than lower-tier district councils and London Borough councils. 
However, in general, health scrutiny functions may be delegated to lower-tier district councils (except for referrals – 
see regulations 28 and 29) or their overview and scrutiny committees, or carried out by a joint committee of those 
councils and another local authority.   
12 Section 9FA of and Schedule A1 to the Local Government Act 2000, Regulations 5 and 11 of the Local 
Authorities (committee system) (England) Regulations 2012 and Regulation 30 of the Local Authority (Public 
Health, Health and wellbeing boards and Health Scrutiny) Regulations 2013. 
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2.1.3 The position of councils which have returned to a committee system of governance is 
discussed in section 3 below. 
 

2.1.4 The position in relation to these matters remains following the new legislation, but the 
legislation is extended to cover additional and new organisations and diverse local 
authority arrangements, as described in section 3 below. 

 

2.2 For the NHS 
2.2.1 Regulations under the Health and Social Care Act 2001 created duties on the NHS which 

mirror the powers conferred on local authorities. These duties are carried forward into the 
new legislation, and require the NHS to: 

x Provide information about the planning, provision and operation of health services as 
reasonably required by local authorities to enable them to carry out health scrutiny 
(section 3 lists all those now covered by this requirement). 

x Attend before local authorities to answer questions necessary for local authorities to 
carry out health scrutiny. 

x Consult on any proposed substantial developments or variations in the provision of the 
health service13. 

x Respond to health scrutiny reports and recommendations: NHS service commissioners 
and providers have a duty to respond in writing to a report or recommendation where 
health scrutiny requests this, within 28 days of the request. This applies to requests 
from individual health scrutiny committees or sub-committees, from local authorities and 
from joint health scrutiny committees or sub-committees. 

2.2.2 These duties remain in place, and (following the abolition of PCTs and Strategic Health 
Authorities) now apply to CCGs; NHS England; local authorities as providers of NHS or 
public health services; and providers of NHS and public health services commissioned by 
CCGs, NHS England and local authorities. Additional responsibilities are described in 
section 3 below.  

2.3 For patient and public involvement 
2.3.1 Legislation has created a number of far-reaching requirements on the NHS to consult 

service users and prospective users in planning services, in the development and 
consideration of proposals for changes in the way services are provided and in decisions 
affecting the operation of those services. 
 

2.3.2 For NHS trusts, the duty as to involvement and consultation is set out in section 242 of 
the 2006 Act (as amended by the Health and Social Care Act 2012). The public 
involvement duties of NHS England and of CCGs are set out in sections 13Q and 14Z2 
respectively of the 2006 Act. These are separate duties from those set out in the 
Regulations discussed here. Together they add up to a web of local accountability for 
health services. 
 

2.1.1 The Health and Social Care Act 2012 introduced local Healthwatch to represent the voice 
of patients, service users and the public; and health and wellbeing boards to promote 
partnerships across the health and social care sector. The Regulations set up formal 
relationships between local Healthwatch and local authority health scrutiny, to ensure 

                                            
13 Subject to exceptions as set out in the 2013 Regulations. 
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that the new system reflects the outcomes of involvement and engagement with patients 
and the public, as described in section 3 below.  
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3. Changes arising from the new legislation 
3.1 Powers and duties – changes for local authorities 
 
Councils as commissioners and providers of health services 
3.1.1 As commissioners or providers of public health services and as providers of health 

services to the NHS, services commissioned or provided by local authorities are 
themselves within the scope of the health scrutiny legislation. 

3.1.2 To that end local authorities may be bodies which are scrutinised, as well as bodies 
which carry out health scrutiny.  
 

3.1.3 The duties which apply to scrutinised bodies such as the duty to provide information, to 
attend before health scrutiny and to consult on substantial reconfiguration proposals will 
apply to local authorities insofar as they may be “relevant health service providers”14.  
 

3.1.4 Being both scrutineer and scrutinee is not a new situation for councils. It will still be 
important, particularly in making arrangements for scrutiny of the council’s own health 
role, to bear in mind possible conflicts of interest and to take steps to deal with them.  

 
Councils as scrutineers of health services 
3.1.5 The Local Government Act 2000 (as amended by the Localism Act 2011) makes 

provision for authorities: 
 

x To retain executive governance arrangements (i.e. comprising a Leader and cabinet or a 
Mayor and cabinet).  

x To adopt a committee system of governance.  
x To adopt any other form of governance prescribed by the Secretary of State.  

 
3.1.6 Health scrutiny arrangements will differ in some respects depending on the system that 

the council chooses to operate. Most importantly:  
 

x Councils operating executive governance arrangements are required to have at least one 
overview and scrutiny committee. In this case, the scrutiny is independent of the 
executive. 

x If a council adopts a committee system, they can operate overview and scrutiny 
committees if they choose, but are not required to do so.  

 
3.1.7 At present, most local authorities are retaining executive governance arrangements. For 

those councils moving to a committee system, a further discussion of the differences and 
implications for health scrutiny is included on page 16 below.   

 
3.1.8 Generally health scrutiny functions are in the form of powers. However, there are certain 

requirements under the Regulations as follows. Local authorities on whom health scrutiny 
functions have been conferred should: 

 
x Have a mechanism in place to deal with referrals made by Local Healthwatch 

organisations or contractors15. 
                                            
14 See section 244 of the NHS Act and Regulation 20 of the 2013 Regulations for the meaning of “relevant health 
service provider”. 
15 See Regulation 21 of the 2013 Regulations. 
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x Have a mechanism in place to respond to consultations by relevant NHS bodies and 
relevant health service providers on substantial reconfiguration proposals. Such 
responses could be made through the full council, an overview and scrutiny committee 
with delegated powers from the full council, a joint overview and scrutiny committee or a 
committee appointed under s101 of the Local Government Act.  

x Councils also need to consider in advance how the members of a joint health scrutiny 
committee would be appointed from their council where the council was required to 
participate in a joint health scrutiny committee with other councils to respond to 
substantial reconfiguration proposals covering more than one council area.  

 
Conferral of health scrutiny function on full council 
3.1.9 The National Health Service Act 2006, as amended by the Health and Social Care Act 

2012, confers health scrutiny functions on the local authority, as distinct from any 
overview and scrutiny committee or panel within the local authority section 244 (2ZD). 
This new provision is designed to give local authorities greater flexibility and freedom 
over the way they discharge health scrutiny functions. The full council of each local 
authority will determine which arrangement is adopted. For example: 

 
x It may choose to continue to operate its existing health overview and scrutiny committee, 

delegating its health scrutiny functions to the committee. 
x It may choose other arrangements such as appointing a committee involving members of 

the public and delegating its health scrutiny functions (except the function of making 
referrals) to that committee. 

x It may operate its health scrutiny functions through a joint scrutiny committee with one or 
more other councils. 

 
3.1.10 As indicated above local authorities may delegate their health scrutiny functions under 

section 101 of the Local Government Act 1972 but are not permitted to delegate the 
functions to an officer (Regulation 29).  

 
3.1.11 Executive members of councils operating executive governance arrangements (that is a 

Leader and cabinet or a Mayor and cabinet) may not be members of local authority 
overview and scrutiny committees or of their sub-committees or of joint health overview 
and scrutiny committees and sub-committees.    

 
3.1.12 Overview and scrutiny committees are a proven model offering a number of benefits that 

other structures may not, including having a clear identity within the local authority, 
political balance and, in many cases, an established reputation within the local 
community for independence and accessibility.   

 
Delegation of health scrutiny function by full council 
3.1.13 The legislation enables health scrutiny functions to be delegated to: 
 

x An overview and scrutiny committee of a local authority or of another local authority 
(Regulation 28). 

x A sub-committee of an overview or scrutiny committee (Local Government Act 2000). 
x A joint overview and scrutiny committee (JOSC) appointed by two or more local 

authorities or a sub-committee of such a joint committee. 
x A committee or sub-committee of the authority appointed under section 102 of the Local 

Government Act 1972 (section 101 of the Local Government Act 1972) (except for 
referrals). 

x Another local authority (section 101 of Local Government Act 1972) (except for referrals).  
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3.1.14 Local authorities may not delegate the health scrutiny functions to an officer – this option 

under the Local Government Act 1972 is disapplied (disallowed) by Regulation 29.  
 
3.1.15 If a council decides to delegate to a health scrutiny committee, it need not delegate all of 

its health scrutiny functions to that committee (i.e. it could retain some functions itself). 
For example, it might choose to retain the power to refer issues to the Secretary of State 
for Health as discussed below. Equally, it might choose to delegate that power to the 
scrutiny committee. 

 
Joint health scrutiny arrangements 
3.1.16 As before, local authorities may appoint a discretionary joint health scrutiny committee 

(Regulation 30) to carry out all or specified health scrutiny functions, for example health 
scrutiny in relation to health issues that cross local authority boundaries. Establishing a 
joint committee of this kind does not prevent the appointing local authorities from 
separately scrutinising health issues. However, there are likely to be occasions on which 
a discretionary joint committee is the best way of considering how the needs of a local 
population, which happens to cross council boundaries, are being met.  

 
3.1.17 Regulation 30 also requires local authorities to appoint joint committees where a relevant 

NHS body or health service provider consults more than one local authority’s health 
scrutiny function about substantial reconfiguration proposals (referred to below as a 
mandatory joint health scrutiny committee). In such circumstances, Regulation 30 sets 
out the following requirements (see section 4 on consultation below for more detail).  

 
x Only the joint committee may respond to the consultation (i.e. rather than each individual 

local authority responding separately). 
x Only the joint committee may exercise the power to require the provision of information 

by the relevant NHS body or health service provider about the proposal. 
x Only the joint committee may exercise the power to require members or employees of 

the relevant NHS body or health service provider to attend before it to answer questions 
in connection with the consultation. 

 
3.1.18 These restrictions do not apply to referrals to the Secretary of State. Local authorities 

may choose to delegate their power of referral to the mandatory joint committee but they 
need not do so. If a local authority had already appointed a discretionary committee, they 
could even delegate the power to that committee if they choose to.  

 
3.1.19 If the local authority has delegated this power, then they may not subsequently exercise 

the power of referral. If they do not delegate the power, they may make such referrals. 
 
3.1.20 A situation might arise where one of the participating local authorities had delegated their 

power of referral to the joint committee but not the other(s). In such a case a referral 
could be made by: the JOSC or any of the authorities which had not delegated their 
power of referral to the JOSC, but not the authorities which had delegated their power of 
referral to the JOSC. 

 
Reporting and making recommendations 
3.1.21 Regulation 22 enables local authorities and committees (including joint committees, sub-

committees and other local authorities to which health scrutiny functions have been 
delegated) to make reports and recommendations to relevant NHS bodies and health 
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service providers. The following information must be included in a report or 
recommendation: 

 
x An explanation of the matter reviewed or scrutinised. 
x A summary of the evidence considered. 
x A list of the participants involved in the review or scrutiny. 
x An explanation of any recommendations on the matter reviewed or scrutinised.  

 
3.1.22 A council can choose to delegate to an overview and scrutiny committee (including joint 

committee, sub-committee or another local authority) the function of making scrutiny 
reports and recommendations to relevant NHS bodies and health service commissioners. 
Alternatively, a council can choose to delegate only the function of preparing such 
reports and recommendations, and retain for itself the function of actually making that 
report or recommendation. The latter approach would give the full council the opportunity 
to endorse the report or recommendation before it was sent to the NHS. 

 
3.1.23 Where a local authority requests a response from the relevant NHS body or health 

service provider to which it has made a report or recommendation, there is a statutory 
requirement (Regulation 22) for the body or provider to provide a response in writing 
within 28 days of the request.  

 
 
Conflicts of interest 
3.1.24 Councils should take steps to avoid any conflict of interest arising from councillors’ 

involvement in the bodies or decisions that they are scrutinising. A conflict might arise 
where, for example, a councillor who was a full voting member of a health and wellbeing 
board was also a member of the same council’s health scrutiny committee or of a joint 
health scrutiny committee that might be scrutinising matters pertaining to the work of the 
health and wellbeing board.  

 
3.1.25 Conflicts of interest may also arise if councillors carrying out health scrutiny are, for 

example: 
 

x An employee of an NHS body. 
x A member or non-executive director of an NHS body. 
x An executive member of another local authority. 
x An employee or board member of an organisation commissioned by an NHS body or 

local authority to provide services.  
 
3.1.26 These councillors are not excluded from membership of overview and scrutiny 

committees, and, clearly, where the full council has retained the health scrutiny function, 
they will be involved in health scrutiny. However they will need to follow the rules and 
requirements governing the existence of interests in matters considered at meetings. 
Where such a risk is identified, they should consult their monitoring officer for advice on 
their involvement. 

 
Councils operating a committee system 
3.1.27 Councils which have returned to a committee system under the Local Government Act 

2000 may or may not have retained a council-wide overview and scrutiny function. If they 
have retained such function, they will be able to delegate their health scrutiny functions to 
overview and scrutiny committees in the same way as those councils operating executive 
arrangements that have executive and scrutiny functions.  
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3.1.28 Councils with a committee system that have not retained a council-wide scrutiny function 

will need to decide what to do about their health scrutiny functions. The health scrutiny 
function is conferred on the full council but delegation to a committee, joint committee, 
sub-committee or another local authority is permitted (except in the case of referrals in 
relation to which delegation under section 101 of the Local Government Act 1972 is not 
permitted). Therefore such a council might retain health scrutiny functions or delegate 
these to a committee, joint committee or sub-committee (or indeed to another council or 
its overview and scrutiny committee). 

 
3.1.29 In deciding how to operate a health scrutiny function, councils operating a committee 

system will need to consider issues of potential conflicts of interest. Like upper tier and 
unitary councils, they will need to have a health and wellbeing board whose work will be 
within the scope of health scrutiny insofar as it relates to the planning, provision and 
operation of the health service. They may also have a health and social care committee 
or a stand-alone health committee which makes decisions about the commissioning of 
public health services. A conflict might arise where, for example, under a committee 
system, the members of any committee of the council which is taking commissioning 
decisions on public health services, are also members of its health scrutiny committee or 
where a health and social care committee of a council operating a committee system is 
also acting as a health overview and scrutiny committee. The solution might be to have a 
separate health overview and scrutiny committee, with different members.  

 
3.1.30 Regardless of the governance arrangements being operated by a council, the health 

scrutiny function may not be delegated to an officer (Regulation 29).  
 
 
The role of district councils 
3.1.31 As previously, under the new Regulations (Regulation 31), district councillors in two tier 

areas, who are members of district overview and scrutiny committees, may be co-opted 
by the upper tier county council onto health overview and scrutiny committees of those 
councils or other local authorities. Such co-option may be on a long term (i.e. for the life 
of the overview and scrutiny committee or until the county council decides) or ad hoc 
basis (i.e. for review and scrutiny of a particular matter) (Regulation 31).  

 
3.1.32 District councillors in two tier areas may also (Regulation 30 read with the Local 

Government Act 2000) be co-opted onto joint health scrutiny committees between the 
upper tier county councils and other local authorities. 

 
3.1.33 District councillors in two tier areas may also be on joint health scrutiny committees of the 

relevant district council and the upper tier county council (Regulation 30). 
 
3.1.34 Many county councils have taken the opportunity to co-opt district councillors onto their 

scrutiny committees, as district councillors bring very local knowledge of their 
communities’ needs and may also provide a useful link to enhance the health impact of 
district council services. Health and wellbeing strategies in two-tier areas are likely to 
include reference to the role of district councils in improving health and reducing 
inequalities, for example through their housing and leisure functions. As health and 
wellbeing boards’ functions including their strategies (insofar as related to the planning, 
provision and operation of the health service) will be within the scope of health scrutiny, 
this provides an additional reason for considering the co-option of district councillors. 
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3.2 Powers and duties – changes for the NHS 
 
Extension of scope of health scrutiny 
3.2.1 A significant change for the NHS in the new health landscape is the extension of certain 

duties in the Regulations to cover providers of health services (commissioned by NHS 
England, CCGs or local authorities) who are not themselves NHS bodies. Together with 
relevant NHS bodies these are known as ‘responsible persons’ in the legislation and 
these include: 

 
x CCGs 
x NHS England 
x Local authorities (insofar as they may be providing health services to CCGs, NHS 

England or other local authorities). 
x NHS trusts and NHS foundation trusts. 
x GP practices and other providers of primary care services (previously not subject to 

specific duties under health scrutiny regulations as independent contractors, they are 
now subject to duties under the new Regulations as they are providers of NHS services). 

x Other providers of primary care services to the NHS, such as pharmacists, opticians and 
dentists. 

x Private and voluntary sector bodies commissioned to provide NHS or public health 
services by NHS England, CCGs or local authorities. 

 
3.2.2 Under the Regulations, ‘responsible persons’ are required to comply with a number of 

duties to assist the health scrutiny function. These duties are underpinned by the duty of 
co-operation which applies between the NHS and local authorities under section 82 of 
the NHS Act 2006 which requires them, in exercising their respective functions, to co-
operate with one another in order to secure and advance the health and welfare of the 
people of England and Wales.   

 
Required provision of information to health scrutiny  
3.2.3 Regulation 26 imposes duties on ‘responsible persons’ to provide a local authority with 

such information about the planning, provision and operation of health services in the 
area of the authority as it may reasonably require to discharge its health scrutiny 
functions. All relevant NHS bodies and health service providers (including GP practices 
and other primary care providers and any private, independent or third sector providers 
delivering services under arrangements made by clinical commissioning groups, NHS 
England or the local authority) have a duty to provide such information. 

 
3.2.4 In addition, the duty of candour under the NHS Standard Contract is also relevant in 

relation to the provision of information to patients generally. 
   
3.2.5 The type of information requested and provided will depend on the subject under 

scrutiny. It may include: 
 

x Financial information about the operation of a trust or CCG, for example budget 
allocations for the care of certain groups of patients or certain conditions, or capital 
allocations for infrastructure projects, such as community facilities. 

x Management information such as commissioning plans for a particular type of service. 
x Operational information such as information about performance against targets or quality 

standards, waiting times. 
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x Patient information such as patient flows, patient satisfaction surveys, numbers and 
types of complaints and action taken to address them. 

x Any other information relating to the topic of a health scrutiny review which can 
reasonably be requested. 

 
3.2.6 Confidential information that relates to or identifies a particular living individual or 

individuals cannot be provided unless the individual or individuals concerned agree to its 
disclosure. However, the information can be disclosed in a form from which identification 
is not possible. In such a situation, health scrutiny bodies (i.e. councils or council health 
overview and scrutiny committees or sub-committees carrying out delegated health 
scrutiny functions) can require that the information be put in a form from which the 
individual cannot be identified in order that it may be disclosed. 

 
3.2.7 In some cases, information, such as financial information, may be commercially sensitive. 

In such cases, it may be possible for health scrutiny to receive this information in 
confidence to inform, but not be directly referred to in, its reports and recommendations.  

 
Required attendance before health scrutiny 
3.2.8 Members and employees of a relevant NHS body or relevant health service provider 

have a duty to attend before a local authority when required by it (provided reasonable 
notice has been given) to answer questions the local authority believes are necessary to 
carry out its health scrutiny functions. This duty now applies to all those listed at the 
beginning of this section. So, for example, if a local authority were to require the 
attendance of a member of a CCG, or of a private company commissioned to provide 
particular NHS services, it could do so under the Regulations. Bodies, the employees or 
members of which are required to attend by local authority health scrutiny, are expected 
to take the appropriate steps to ensure the relevant member or employee complies with 
this requirement16.  

 
3.2.9 As regards the attendance of particular individuals, identification of the appropriate 

member or employee to attend will depend on the type of scrutiny review being 
undertaken and its aims. By way of example, where the local authority has required 
attendance of a particular individual, say the accountable officer of a clinical 
commissioning group, and it is not practicable for that individual to attend or if that 
individual is not the most suitable person to attend, the CCG would be expected to 
suggest another, relevant individual.  Thus, in such situations, both the local authority 
and the commissioner or provider (as the case may be) would be expected to co-operate 
with each other to agree on a suitable person for attendance and, in doing so, to act 
reasonably at all times. 

 
Responding to scrutiny reports and recommendations 
3.2.10 Depending on the topic being reviewed, reports and recommendations by local authority 

health scrutiny bodies may be made to any of the relevant NHS bodies or health service 
providers covered by the legislation (and, in the case of health scrutiny by a body to 
which the function has been delegated, to the delegating authority e.g. the relevant local 
authority or in the case of a sub-committee appointed by a committee, that committee or 
its local authority).  

 
                                            
16 The meaning of ‘member’ is given in section 244 of the NHS Act 2006 and includes people who are members of 
committees or sub-committees of CCGs who are not members of the CCG, directors of NHS trusts and directors 
and governors of NHS foundation trusts. They also include directors of bodies which provide health services 
commissioned by NHS England, CCGs and local authorities.  
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3.2.11 Relevant NHS bodies and health service providers to which a health scrutiny report or 
and recommendation has been made must by law, if a response is requested, respond 
within 28 days of the request. Reports and recommendations are expected to be based 
on evidence. Respondents should take the evidence presented seriously, giving a 
considered and meaningful response about how they intend to take forward reports or 
recommendations. Meaningful engagement is likely to lead to improvements in quality 
and access to services.  

 
3.2.12 Many local authorities, as part of their work plan, return to completed scrutiny reviews 

after a certain period – usually 6 months or a year – to find out whether and how their 
recommendations have been implemented and how they have influenced improvements. 
Relevant NHS bodies and health service providers to whom scrutiny reports have been 
presented should be prepared for this kind of follow-up and be able to report on progress 
and improvements resulting from scrutiny reviews. 

 

3.3 Powers and duties – referral by local Healthwatch 
3.3.1 Local Healthwatch organisations and contractors have specific roles which complement 

those of health scrutiny bodies. For example, they can “enter and view” certain premises 
at which health and social care services are provided. This can enable local Healthwatch 
to act as the “eyes and ears” of patients and the public; to be a means for health scrutiny 
to supplement and triangulate information provided by service providers; and to gain an 
additional impression of quality of services, safety and issues of concern around specific 
services and provider institutions. Health scrutiny bodies and local Healthwatch are likely 
each to benefit from regular contact and exchange of information about their work 
programmes. It may also be helpful in planning work programmes, to try to ensure that 
certain aspects are aligned. For example, if a health scrutiny body is planning a review of 
a certain service, it might be useful if local Healthwatch plans to visit the service in a 
timely way to inform the review.  

 
3.3.2 Local Healthwatch organisations and their contractors carry out certain statutory activities 

including that of making reports and recommendations concerning service improvements 
to scrutiny bodies. This would cover the provision of information and the referral of 
matters relating to the planning, provision and operation of health services in their area 
(which could potentially include concerns about local health services or commissioners 
and providers) to local authority health scrutiny bodies.  

 
3.3.3 Regulation 21 sets out duties that apply where a matter is referred to a local authority by 

a local Healthwatch organisations or contractors. The local authority must: 
 

x Acknowledge receipt of referrals within 20 working days. 
x Keep local Healthwatch organisations (or contractors as the case may be) informed of 

any action it takes in relation to the matter referred. 
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4. Consultation 
 

4.1 The context of consultation  
4.1.1 The duty on relevant NHS bodies and health service providers to consult health scrutiny 

bodies on substantial reconfiguration proposals should be seen in the context of NHS 
duties to involve and consult the public. Focusing solely on consultation with health 
scrutiny bodies will not be sufficient to meet the NHS’s public involvement and 
consultation duties as these are separate. The NHS should therefore ensure that there is 
meaningful and on-going engagement with service users in developing the case for 
change and in planning and developing proposals. There should be engagement with the 
local community from an early stage on the options that are developed. 

 
4.1.2 The backdrop to consultation on substantial reconfiguration proposals is itself changing. 

The ideal situation is that proposals for change emerge from involving service users and 
the wider public in dialogue about needs and priorities and how services can be 
improved. Much of this dialogue may take place through representation of service users 
and the public on health and wellbeing boards and through the boards’ own public 
engagement strategies. With increasing integration of health and care services, many 
proposals for change may be joint NHS-local authority proposals which may have been 
discussed at an early stage through the health and wellbeing board. Health scrutiny 
bodies should be party to such discussions – local circumstances will determine the best 
way for this to happen. If informally involved and consulted at an early enough stage, 
health scrutiny bodies in collaboration with local Healthwatch, may be able to advise on 
how patients and the public can be effectively engaged and listened to. If this has 
happened, health scrutiny bodies are less likely to raise objections when consulted.  

 
4.1.3 NHS England has published good practice guidance for NHS commissioners on the 

planning and development of proposals for major service changes and 
reconfigurations.  The guidance is designed to support commissioners, working with local 
authorities and providers, to carry out effective service reconfiguration in a way that puts 
quality of care first, is clinically evidence-based and which involves patients and the 
public throughout.  It is intended to be used as a reference guide to help develop and 
implement plans in a clear and consistent way.  The guidance is available at:  
http://www.england.nhs.uk/wp-content/uploads/2013/12/plan-del-serv-chge1.pdf 

 

4.2 When to consult 
4.2.1 Regulation 23 requires relevant NHS bodies and health service providers to consult a 

local authority about any proposal which they have “under consideration” for a substantial 
development of or variation in the provision of health services in the local authority’s 
area. The term “under consideration” is not defined and will depend on the facts, but a 
development or variation is unlikely to be held to be “under consideration” until a 
proposal has been developed. The consultation duty applies to any “responsible person” 
under the legislation, i.e. relevant NHS bodies and health service commissioners which 
now come under the scope of health scrutiny as described above.  

 
4.2.2 As previously, “substantial development” and “substantial variation” are not defined in the 

legislation. Many local authority scrutiny bodies and their NHS counterparts have 
developed joint protocols or memoranda of understanding about how the parties will 

http://www.england.nhs.uk/wp-content/uploads/2013/12/plan-del-serv-chge1.pdf
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reach a view as to whether or not a proposal constitutes a “substantial development” or 
“substantial variation”. Although there is no requirement to develop such protocols it may 
be helpful for both parties to do so. The local authority may find a systematic checklist, of 
the kind often contained in such protocols, useful in reaching a view about whether a 
proposed development or variation is substantial and, for example, NHS commissioners 
may find it helpful in explaining to providers what is likely to be regarded as substantial.  

 

4.3 Who consults 
4.3.1 In the case of substantial developments or variation to services which are the 

commissioning responsibility of CCGs or NHS England, consultation is to be done by 
NHS commissioners rather than providers i.e. by the relevant CCG(s) or NHS England. 
When these providers have a development or variation “under consideration” they will 
need to inform commissioners at a very early stage so that commissioners can comply 
with the requirement to consult as soon as proposals are under consideration. 

 

4.4 Timescales for consultation 
4.4.1 The Regulations now require timescales to be provided to health scrutiny bodies and to 

be published by the proposer of substantial developments or variations, (Regulation 23). 
When consulting health scrutiny bodies on substantial developments or variations, a 
relevant NHS body or health service provider is required by the Regulations to notify the 
health scrutiny body of the date by which it requires the health scrutiny body to provide 
comments in response to the consultation and the date by which it intends to make a 
decision as to whether to proceed with the proposal17. These dates must also be 
published. This is so that local patients and communities are aware of the timescales that 
are being followed. Any changes to these dates must be notified to the relevant health 
scrutiny body and published. Constructive dialogue between relevant NHS bodies and 
health service providers on the one hand, and health scrutiny bodies on the other, when 
communicating on timescales for comments or decisions in relation to substantial 
developments or variations should help ensure that timescales are realistic and 
achievable. 

 
4.4.2 It is sensible for health scrutiny to be able to receive details about the outcome of public 

consultation before it makes its response so that the response can be informed by 
patient and public opinion.  

 

4.5 When consultation is not required 
4.5.1 The Regulations set out certain proposals on which consultation with health scrutiny is 

not required. These are: 
 

x Where the relevant NHS body or health service commissioner believes that a decision 
has to be taken without allowing time for consultation because of a risk to safety or 
welfare of patients or staff (this might for example cover the situation where a ward 
needs to close immediately because of a viral outbreak) – in such cases the NHS body 
or health service provider must notify the local authority that consultation will not take 
place and the reason for this. 

                                            
17 Government guidance on consultation principles was published in July 2012 (see references). 
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x Where there is a proposal to establish or dissolve or vary the constitution of a CCG or 
establish or dissolve an NHS trust, unless the proposal involves a substantial 
development or variation.   

x Where proposals are part of a trusts special administrator’s report or draft report (i.e. 
when a trust has financial difficulties and is being run by an administration put in place by 
the Secretary of State) – these are required to be the subject of a separate 30-day 
community-wide consultation. 

 

4.6 Responses to consultation  
4.6.1 Where a health scrutiny body has been consulted by a relevant NHS body or health 

service provider on substantial developments or variations, the health scrutiny body has 
the power to make comments on the proposals by the date (or changed date) notified by 
the body or provider undertaking the consultation. Having considered the proposals and 
local evidence, health scrutiny bodies should normally respond in writing to the body 
undertaking the consultation and when commenting would need to keep within the 
timescale specified by them.  

 
4.6.2 Where a health scrutiny’s body’s comments include a recommendation and the 

consulting organisation disagrees with that recommendation, that organisation must 
notify the health scrutiny body of the disagreement. Both the consulting organisation and 
the health scrutiny body must take such steps as are reasonably practicable to try to 
reach agreement. Where NHS England or a clinical commissioning group is acting on 
behalf of a provider, in accordance with the Regulations, as mentioned above, the health 
scrutiny body and NHS England or the CCG (as the case may be) must involve the 
provider in the steps they are taking to try to reach agreement.    

 
4.6.3 Where a health scrutiny body has not commented on the proposal or has commented but 

without making a recommendation, it must notify the consulting organisation as to its 
decision as to whether to refer the matter to the Secretary of State and if so, the date by 
which it proposes to make the referral or the date by which it will make a decision on 
whether to refer the matter to the Secretary of State. 

 

4.7 Referrals to the Secretary of State 
4.7.1 Local authorities may refer proposals for substantial developments or variations to the 

Secretary of State in certain circumstances outlined below. The circumstances remain 
largely the same as in previous legislation. 

 
4.7.2 The new Regulations set out certain information and evidence that are to be provided to 

the Secretary of State and the steps that must be taken before a referral can be made.  
On receiving a referral from a local authority, overview and scrutiny committee, joint 
committee or sub-committee, the Secretary of State may ask for advice from the 
Independent Reconfiguration Panel (IRP), an advisory non-departmental public body. 
The new Regulations do not affect the position of the IRP. The IRP will undertake an 
initial assessment of any referral to the Secretary of State for Health where its advice is 
requested. It may then be asked to carry out a full review. Not all referrals to the 
Secretary of State for Health will automatically be reviewed in full by the IRP – this is at 
the Secretary of State’s discretion. The IRP has published a summary of its views on 
what can be learned from the referrals it has received and the reviews it has undertaken 
from the perspective both of the NHS and of health scrutiny. The IRP also offers pre-
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consultation advice and support to NHS and other interested bodies on the development 
of local proposals for reconfiguration or significant service change - including advice and 
support on methods for public engagement and formal public consultation. 
 
Relevant NHS bodies, health service providers and local authority scrutiny may also find 
it helpful to read its report on the Safe and Sustainable review of children’s heart surgery, 
the first national reconfiguration proposal referred to the IRP, whose recommendations 
were accepted by the Secretary of State (see references). 

 
4.7.3 The powers under the previous Regulations to refer matters relating to NHS foundation 

trusts to Monitor have been removed, as this was not considered appropriate to the role 
of Monitor and the new licensing regime. 

 
Circumstances for referral 
4.7.4 The circumstances for referral of a proposed substantial development or variation remain 

the same as in previous legislation. That is, where a health scrutiny body has been 
consulted by a relevant NHS body or health service provider on a proposed substantial 
development or variation, it may report to the Secretary of State in writing if: 

 
x It is not satisfied with the adequacy of content of the consultation. 
x It is not satisfied that sufficient time has been allowed for consultation.18 
x It considers that the proposal would not be in the interests of the health service in its 

area. 
x It has not been consulted, and it is not satisfied that the reasons given for not carrying 

out consultation are adequate. 
 
4.7.5 However, there are certain limits on the circumstances in which a health scrutiny bodies 
may refer a proposal to the Secretary of State.   
 
In particular, where a health scrutiny body has made a recommendation and the relevant NHS 
body or health service provider has disagreed with the recommendation, the health scrutiny 
body may not refer a proposal unless: 

x it is satisfied that reasonably practicable steps have been taken to try to reach agreement 
(with steps taken to involve the provider where NHS England or a CCG is acting on the 
provider’s behalf) but agreement has not been reached within a reasonable time; or 

x it is satisfied that the relevant NHS body or health service provider has failed to take 
reasonably practicable steps to try to reach agreement within a reasonable period. 

 
In a case where a health scrutiny body has not commented on the proposal or has commented 
without making a recommendation, the health scrutiny body may not refer a proposal unless: 

x It has informed the relevant NHS body or health service provider of- 
x its decision as to whether to exercise its power of referral and, if applicable, the 

date by which it proposed to exercise that power, or 
x the date by which  it proposes to make a decision as to whether to exercise its 

power of referral.   
 

x In a situation where it informed the relevant NHS body or health service provider of the 
date by which it proposed to decide whether to exercise the power of referral, it has 
made that decision by that date and informed the body or provider of the decision. 

                                            
18 The referral power in the context of inadequate consultation only relates to the consultation with the local 
authority, and not consultation with other stakeholders.  



Local Authority Health Scrutiny 

 27 

 
Who makes the referral? 
4.7.6 Where a local authority has a health overview and scrutiny committee (e.g. under section 

9F of the Local Government Act 2000, as amended by the Localism Act 2011) as the 
means of discharging its health scrutiny functions, the health overview and scrutiny 
committee may exercise the power of referral on behalf of the local authority where this 
has been delegated to it. The power of referral may also be delegated to an overview 
and scrutiny committee of another local authority in certain circumstances (Regulation 
28). Where a local authority has retained the health scrutiny function for the full council to 
exercise, or where it has delegated some health scrutiny functions, but not the power of 
referral to a committee, the full council would make the referral.  

 
4.7.7 Where a local authority has established an alternative mechanism to discharge its health 

scrutiny functions, such as delegation to a committee, sub-committee or another local 
authority under section 101 of the Local Government Act 1972, the referral power cannot 
be delegated to that committee, sub-committee or other local authority but must instead 
be exercised by the local authority as a function of the full council (or delegated to an 
overview and scrutiny as above, although local authorities would need to consider the 
appropriateness of separate delegation to an overview and scrutiny committee in such 
circumstances)19.   

 
4.7.8 Where a local authority is participating in a joint overview and scrutiny committee (JOSC) 

(see pages 14-15), who makes the referral will depend on whether the power to refer has 
been delegated to the joint committee or retained by the local authority.   

 
4.7.9 The following applies to both discretionary joint committees (i.e. where councils have 

chosen to appoint the joint committee to carry out specified functions) and mandatory 
joint committees (i.e. where councils have been required under Regulation 30 to appoint 
a joint committee because a local NHS body or health service provider is consulting more 
than one local authority’s health scrutiny function about substantial reconfiguration 
proposals):  

 
x Where the power to refer has been delegated to the joint committee, only the joint 

committee may make a referral. 
x Where the power to refer has not been delegated to the joint committee, the individual 

authorities that have appointed the joint committee (or health overview and scrutiny 
committees or sub-committees to whom the power has been delegated) may make a 
referral. 

 
4.7.10 In the case of either mandatory or discretionary JOSCs, where individual authorities have 

retained the power to refer, they should ensure that they are in a position to satisfy the 
relevant requirements under Regulation 23 to include certain explanations and evidence 
with the referral. They should also ensure that they can demonstrate compliance with the 
conditions set out in Regulation 23(10), bearing in mind that in the case of a mandatory 
JOSC, only that JOSC may make comments to the consulting body and that, where the 
JOSC makes a recommendation which is disagreed with by the consulting body, certain 
requirements have to be satisfied before a referral can be made.  

 
Information and evidence to be sent to Secretary of State 

                                            
19 See Regulation 29. 
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4.7.11 When making a referral to the Secretary of State, certain information and evidence must 
be included. Health scrutiny will be expected to provide very clear evidence-based 
reasons for any referral to the Secretary of State. These requirements are new since the 
previous Regulations, so they are given here in full. Referrals must now include: 

 
x An explanation of the proposal to which the report relates. 
x An explanation of the reasons for making the referral. 
x Evidence in support of these reasons.  
x Where the proposal is referred because of inadequate consultation, the reasons why the 

health scrutiny body is not satisfied of its adequacy. 
x Where the proposal is referred because there was no consultation for reasons relating to 

safety or welfare of patients or staff, reasons why the health scrutiny body is not satisfied 
that the reasons given for lack of consultation are adequate. 

x Where the health scrutiny body believes that proposals are not in the interests of the 
health service in its area, a summary of the evidence considered, including any evidence 
of the effect or potential effect of the proposal on the sustainability or otherwise of the 
health service in the area. 

x An explanation of any steps that the health scrutiny body has taken to try to reach 
agreement with the relevant NHS body or health service provider. 

x Evidence that the health scrutiny body has complied with the requirements which apply 
where a recommendation has been made. 

x Evidence that the health scrutiny body has complied with the requirements which apply 
where a recommendation has not been made, or where no comments have been 
provided on the proposal. 

4.7.12 The terms of reference of the IRP, in assessing proposals and providing advice to the 
Secretary of State, are to consider whether the proposals will provide safe, sustainable 
and accessible services for the local population. Referrals to the Secretary of State and 
information provided by consulting bodies when consulting health scrutiny will, therefore 
be most helpful if they directly address each of these issues.  
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